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Declsion re¢ Vincent J. Guest; by Rober+% F., Keller, Deputy
Comptroller General,

Isgue Area: Pederal Procurewent of fGoods and Services (1900).

Contact: Office of the General Counsel: Procuresent Law II,

Budget Punction: General Government: Other General Sovernment
(806).

Organization Concerned: General Services Administration.

Antkority: P.P,R. 1-2.406-1, Wender Presses, Inc. v, United
States, 343 F.2d. 961 (Ct. Cl. 1965). Saligzan v. United
States, 56 ¥. Supp. 505 (E.D. Penn,, 1944), Kemp v. Onited
3tates, 38 P, Supp. 568 (D. M., 1941). B-181967 (1974).

Purchaser of surplus Government vekicles vho neithev
pali for nor removed them vas assessed liquidated damagee of 20X
of purchase price. Claim for relief froa damages wvas denied
vhere agency wvas not on notice of bidder's failuve to appreciate
he woulAd be held liakle for each high bid submittead,.

(Author/DJHN)
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THRE COMPTROLLERN GENERAL
OF THE UNITED STATES

WASBKINGTON, OD.C. 2a00Da8nm

mLE: 3-187094 DATE: June 1. 1977

MATTER OF: Vincent J. Guast

DIGEST:

Claim for relief from damages assessed in
connection with sale of Government property
is denied where agency was not on notice of
bidder's failure to appreciate he would be
held liable for each high bid sudmitted.

Ni'. Vincent J. Gueat seaks relief from default
charges of $1,079.40 assessed as a result of his failure
to make timely paymants under ten contracts awarded
pursuant to Spot Bid Sale No. 3FWS~76-221, involving
che sale of surpius Govoernment vehiclaes by the General
Bervicea Administratioa (GSA), Philadelphia, Pennsyl-
vanie.

\

Acting undrr the mistaken impression that bidders
hzd a right of refusal respecting vaekicles for whi

they subtalcted highbids, Mx., Guest bid on a lnrge

numbar of vehicles and was subsequently :awarded ten con-
tracts. The aggrrgzta price of the purchased vehicles

was §$5,397. Mr. Guast neither made paymant, nor removed
the purchased property and was assessed liquidated damages
of 20 percent of the purchase price, $1,073.40, in accord-
ance with the provisions of "Standard Form 114C, Sale of
Government Property--General Sale Terms and Conditions
(March 1974 ed.)," which states, in part:

"The Purchaser agreas that 1in the event
he falls to pay for the property or
remgye the same within the prascribed
pa'fod(s) of time, tha Government at its
election and uppx notice of default shall
be entitled *v rdcain (or collect) as
liquildated damages a sum equal to the
Ereater of (a) 20X of the purchaae price
nf the itema(s) es to which the dofault
has occuszed, or (b) $25, or the purchase
price of luch item(s) 1f the purchase price
is lenss than $25 * & & "
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3-187094

The Ganeral Services Administration advisaes us thst
Standard Form 113C was conspicuously posted it tha wsalss
area and that the following statement was made by the
GSA Property harkaeting Spacialist prior to the begin-
ning of bid sudbmission:

"You are cautioned to bid only on those
iteas ycu are preparad to pay for and
remove in accorxdance with the terms and
coanditions of this sale. We have had
scveral instanczs recently where the
succeseful bidder wvas under the false
impreassion that he had the option of
rejecting items awarded to hiwr and thar
the rejected items would automatically
g0 to the second high biddar. Such ia
not in accordance with the published
terms and conditions of sale."
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Notwithstanding tne roasted terms of sale and the caution-

ary inatructiona, Mr. Guest reiied ou erronecus advice

and submitted bids for more items than he was prepared [

to make payment. :
I

In general, a purchaser's unilateral mistake in
bid will not »xcuse him from a contract subsejuently
awarded unless the coutrncting officer knew o. should
have known of the mistaka. Cordbin on Contracts 8 610;
Wender Presses, Inc. v. UnitedGStfatas, 343 F.2d %81 (Ct.
€Cl. 1965); Saligman v. United States, 56 F. Sugzp. 505
(E.D. Penn., 1944); Kemp v. United States, 38 F. Supp.
568 (D. Md., 1941). There 18 no evidence in the present
record to indicate that the contracting officer had
actual knowledge of error. As to when the contracting
officer should be charged with conatructive notice of
error, the test is one of reasonablenese; whather under
the facts of the case there were any factors which should
have raised the possibility of error ian the mind of the
contracting officer. See Acme I “::{ng—-Smalting Company,
B-~181967, August 20, 1974, 74-2 cPD 117. The possibility
of error must be sufficient to reasonably require the
contracting official to muke inquiry, which inquiry
would lead to the requisiter knowledge. Sea Wender
Prasyes, Inc. v. United Stutes, supra.
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In tho. instant case, M. 'Guest's mictake relates
solely to the consequences of ﬁping high biddar as to a
nymber of items, not to tha amoiint bid. The Governmant
had no apparent reasnn to request verification of the
Lid prices (see Federal Pronurement Regulation ¥ 1-2.406-
1 (200 ed. 1964)), and in any event such verification
would not have revaalec a remaediable mistake, PFurther-
more, GSA advises us that the making of multiple awards
to a single individual 1is not unusual. According to
the Determination and Findiugs made by GSA in this case;

“Laalerc will register under their own
names in lieu of the cumpany name to
preclude tha public from knowing a
dealar 1is at the sale * % &Y

and,

"Multiple purchuses by individuals at

our vehicle sales are constant through~ -
out ths year, and 121 potential bidders

had registered for this particular sale."

Thus, the fact that 2 nuaber of awa:ds were being made
to an individuai bidder was not suificient to place the
contracting officer on notice of a possibie mistake here.

~ Finally, we nots that the uuclaimed vahicles wers
subsequently socld for $1,028.2]1 less than the prices bid
by Mr. Cuest. Ir its report to our Office, GSA points
out that, in view of the additional adminiarrative expenses
incurred un resala, the assessed damagea cJosely approxi-
mete the actual damages suffered by the Government,

Under the circumstances, wé beliave that the assess-
mont of liquidated deuageer of 8$1,079.40 was proper cnd
find no basis for granting tha relief vequaested.

VT

Deputy Comptroller General
of the United States






